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FAMILY LEGISLATION AMENDMENT BILL 2006 
Second Reading 

Resumed from 27 June. 

HON GIZ WATSON (North Metropolitan) [2.25 pm]:  I will make a few comments on behalf of the Greens 
(WA).  I thank the government for allowing me a little extra time to familiarise myself with this substantial bill.  
I appreciate the extra 24 hours, but I must say that it is exceedingly unsatisfactory for, I would think, all 
members of this place to have had to deal so urgently with such an extensive bill of considerable importance, 
particularly as it deals with matters in the Family Court of Western Australia.  I also appreciate that there has 
been some conjecture about why members have had to deal with the bill in a very short time.  I put on the record 
that it is with some reluctance that the Greens are dealing with the bill in this way.  Having said that and having 
received a couple of briefings on the bill, I do understand the argument for urgency.  The Greens agree that it 
would be unsatisfactory for there to be a discrepancy come 1 July between the way in which married people and 
de facto couples and their children are dealt with in Family Court matters.  We therefore acknowledge that the 
argument has been made to get this bill through both houses of Parliament before Parliament rises, and the 
Greens will certainly try to facilitate its passage. 

I am also concerned that this bill did not attract automatic referral to the Standing Committee on Uniform 
Legislation and Statutes Review.  I have had some discussions about that.  In fact it is interesting to read the 
debate on this bill in the other place, which clearly indicates that members there assumed the bill would be 
referred to that standing committee.  I will not go on at length about what is, I guess, a procedural question.  
However, it appears to me that the bill certainly meets some of the criteria that would be captured by standing 
order 230A, which would have resulted in automatic referral to the committee.  Another unsatisfactory 
component of this debate - other members have similarly described it - is that the second reading speech in this 
place was one of the most inadequate second reading speeches I have heard.  That is not a criticism of the 
parliamentary secretary; it is a criticism of whoever wrote it.  It does no credit to this Parliament that this 
chamber was given a second reading speech that was so abrupt that it simply said that members should read what 
was said in the second reading speech in the Assembly.  It is quite rude really.  I hope the government will not do 
that in future.  

As much as there are some difficulties with referring to debates in the other place, I have no choice other than to 
refer at least to the second reading speech in the other place, as that is where the provisions of the bill were spelt 
out in more detail.  However, with regard to the issue of whether the bill should have been captured by standing 
order 230A, I note that in the debate in the other place on 13 June the Attorney General stated - 

It is my hope that the Legislative Council will appreciate the need to pass this bill and that it will 
truncate its procedures in order to deal with it, given that this bill, as the members for Capel and 
Nedlands said, with all of its imperfections, does not have the answer to every problem that exists in 
this area, but is nonetheless the best thinking from the commonwealth Parliament on how to address 
these issues.  This bill does nothing more than to reflect the provisions that have been enacted by the 
commonwealth Parliament.  Because Western Australia is the only state in Australia that has its own 
Family Court, it is unique in that Western Australian legislation needs to mirror the commonwealth 
provisions.  Therefore, this legislation simply picks up what the commonwealth has already done. 

That mirroring is one of the criteria that would, as I understand it, prompt an inquiry by the Standing Committee 
on Uniform Legislation and Statutes Review.  I put on record that I think that that is also a procedural fault in 
dealing with this bill.  We should have had the benefit of an investigation by the committee.  It is clear from the 
second reading speech - not the one given in this house, but the one given by the Attorney General in the other 
place - that the government enthusiastically supports this bill.  In fact, it reads as though the bill were a state 
government initiative.  In his speech, the Attorney General stated - 

This bill continues the state government’s implementation of important, comprehensive and wide-
ranging reforms to family law in this state. 

I was a bit surprised by that, because I thought this bill actually was largely reflective of commonwealth 
initiatives.  However, having said that, the bulk of these initiatives are not problematic for the Greens (WA).  In 
fact, having had a little time to look at them in more detail, we certainly do not oppose the provisions dealing 
with child support issues and bankruptcy; however, we have major objections to provisions dealing with shared 
parental responsibility.  I will talk about that in more detail later. 

This bill caused me some consternation.  It is very important to understand that we have in Western Australia 
very different family law arrangements.  We have our own Family Court.  The Family Court is a state court, 
established in 1976 under the Western Australian Family Court Act.  The Western Australian Family Court is a 
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one-stop shop, vested with state and federal jurisdictions in family law matters.  In addition to dealing with 
issues to do with couples who have married, the court deals with issues dealing with all de facto relationships, 
including same-sex relationships.  This is a simpler arrangement than in other states.  For example, property 
disputes between married couples in Victoria are dealt with in the federal Family Court, while property disputes 
between de facto couples are dealt with in the Supreme Court, County Court or Magistrates Court, depending on 
the value of combined assets.  In our view, the Western Australian system is a fairer arrangement, because our 
Family Court is accessible to same-sex couples, while the federal Family Court is not.  We acknowledge that the 
state government has acted very fairly in ensuring that same-sex couples have equal access to the Family Court.  
My concern is not so much about the content of this bill, but that the procedure of adopting a federal government 
model may set a precedent for other directives that might come from a very conservative, single-minded federal 
government that is determined to wind the clock back to the 1950s in a range of areas, be it industrial relations, 
family matters or gay and lesbian rights.  I am concerned that if we as a Parliament adopt an attitude of giving 
very little scrutiny to the federal initiatives we take on board, we may be presented with other federal initiatives 
that might affect the operations of the Family Court of Western Australia.  That is my problem with this way of 
dealing with this matter.  I am deeply concerned that it might set a precedent in undermining the very good 
operations of our Family Court. 

I am mindful of the time and of the fact that there are a number of matters the government would like to 
conclude today, so I will not go on at length.  However, the area that concerns me most is shared parental 
responsibilities.  This issue was debated in the federal arena and was subject to quite extensive consultations, 
including an inquiry conducted by the Senate Legal and Constitutional Legislation Committee.  My colleagues in 
the Senate wrote a minority report on that committee inquiry and vigorously opposed this initiative when it came 
up for debate in the Senate.  I will give members a flavour of what those comments were, because we are 
adopting the same amendments, holus-bolus, to apply to all Western Australians.  I think this should at least 
undergo tougher scrutiny than it has had to date.  Senator Rachel Siewert, in the Senate debate of March this 
year, stated -  

I strongly support the direction of social change within Australia that has seen fathers playing, and 
seeking to play, a much more active and substantial role in the parenting of children than in decades 
gone by.  I believe that we should do more to encourage and support genuine sharing of parenting roles 
and responsibilities within our society.  I think that this social change reflects changing attitudes and 
expectations within our society, and we are seeing increasing numbers of young Australian men and 
women who are moving away from the traditional notion of the distant, authoritarian father towards 
notions of active and nurturing coparenting. 
. . .  
We are concerned, although there has been a move to equal shared responsibility from a presumption of 
equal time, that this still creates a situation in which the rights of the parents to equal time or substantial 
and significant time are put ahead of the child’s best interests. 

There is a reference to a submission to the Senate inquiry from Women’s Legal Services Australia that pointed 
out that this may lead to a - 

. . . pro-contact culture that promotes the right to contact over safety - which - . . . undermines the 
child’s best interests in that it fails to properly prioritise the adverse effects on children of being 
exposed to abuse. 
. . .  
Provisions which require consideration of specific types of parenting arrangements, whether they call 
for equal or substantially shared time, necessarily direct attention away from a free and open 
consideration of what arrangements may be in the best interests of the child in any specific case.  That 
is why the Greens believe that a presumption of equal shared responsibility should not be introduced 
and that each case should be considered on its own merits.  We prefer the use of the phrase ‘joint shared 
responsibility’.  We are concerned that the two-tiered approach of having primary and conditional 
considerations when determining the best interests of the child does not consider the best interests of the 
child.  The Greens support the retention of the current structure of the act.  We are concerned that the 
child’s views will be relegated to the list of additional considerations, effectively putting the parent’s 
desire for access ahead of the child’s need for security. 

In the short time that I have had to consider this bill, I have taken some advice from a couple of sources.  One 
was from a submission to the Senate Legal and Constitutional Legislation Committee.  I wanted to give the gist 
of that submission.  It is quite substantial - 20 pages long - so I will not read it all out.  If members are interested 
in the debate on what would appear on the face of it to be a very reasonable argument that surely we should have 
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shared parental responsibilities, I invite them to read the submission.  What are the pitfalls in taking that 
particular approach?  Women’s Legal Services Australia is a national body.  The submission states - 

Women’s Legal Services Australia (WLSA) (previously known as the National Network of Women’s 
Legal Services) is a national group of Community Legal Centres specialising in women’s legal issues.  
It is comprised of the following agencies, some of which have been operating for over 20 years: 

•  Women’s Legal Services located in capital cities in each State and Territory. 
•  Indigenous Women’s Legal Services. 
•  ATSIC-funded Family Violence Prevention Services located in 14 rural and remote 

communities. 
•  Domestic Violence Legal Services. 
•  Rural Women’s Outreach workers located at 9 generalist Community Legal Centres. 

These services offer free legal advice, information, representation and legal education for women, 
providing assistance to more than 25,000 women across Australia each year. 

It is a broad organisation with a lot of experience under its belt and obviously a lot of experience in Family Court 
matters.  Page 2 of the submission by Women’s Legal Services Australia states - 

WLSA’s principle concerns about this Bill are firstly that it tends to promote parents’ rights rather than 
the best interests of children and secondly that it is likely to undermine the safety of children and their 
family members. 
. . .  
WLSA is particularly concerned about the provisions in the Bill which require consideration of or direct 
attention to specific types of parenting arrangements - namely equal time or substantially shared time 
arrangements.  They derogate from a free and open assessment of what arrangement may be best for 
specific children in a specific case and encourage parents to focus on ‘rights’ to equality.  We are also 
surprised and disappointed that the Bill as it currently stands will diminish the weight to be given to 
children’s views in decision making. 

. . .  

WLSA’s experience is consistent with the research that strongly suggests that children’s safety and 
welfare is being compromised in the approach to interim decision making that has developed since the 
Family Law Reform Act 1995 which introduced the principle of the child’s right to contact.  This was an 
unforeseen consequence of the changes made at that time and highlights the need for caution in 
amending the objects and principles underlining Part VII.  Rhoades, Graycar and Harrison note that 
there is ‘now effectively a ‘presumption’ (although not a legal one) operating in favour of contact with 
the non-resident parent’ despite the fact that the best interests of the child are still supposed to be the 
paramount consideration in interim decision making, notwithstanding the introduction of the child’s 
‘right’ to contact.  The research suggested that ‘there is a significant proportion of cases where it can be 
shown, with hindsight, that the interim arrangements were not in the child’s best interests, and may well 
have been unsafe for the child and the carer’. 

In our experience the presumption of contact has permeated family law practice and led to a pro-contact 
culture that promotes the right to contact over safety.  This affects not only interim decision making but 
also the final outcome of cases.  This occurs through the combined impact of Legal Aid Commissions’ 
determinations about whether cases should be ‘funded’, the approaches of legal practitioners in advising 
their clients about raising allegations of domestic violence or child abuse (clients are frequently advised 
not to raise such allegations lest they are seen as ‘hostile’ to the other parent and this actually results in 
residence or substantial contact being awarded to the alleged abuser), the approaches of family report 
writers when considering such allegations and ultimately final court decisions. 

WLSA believes that this pro-contact culture undermines the child’s best interests in that it fails to 
properly prioritise the adverse effects on children of being exposed to abuse either directly or by 
witnessing the abuse of their parent.  We have advocated for some time for changes to Part VII of the 
Act to ensure that greater weight is given to the need to protect family members from violence and 
abuse. 

The submission goes on to mention in more detail the specific amendments we are mirroring here, as the 
Attorney General has said, in the nine schedules in this bill.  I seek leave to table that submission. 
Leave granted.  [See paper 1662.] 
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Hon GIZ WATSON:  This is obviously a difficult area of law and a quite specialised area of law.  In wanting to 
understand these changes, I sought out those who are working in this area.  I was interested in how legal services 
that are representing the interests of women and children view this change.  Having read that submission - I did 
not follow this debate when it was happening in the federal arena - I was surprised to learn that the Labor Party 
supported these changes.  I was disappointed, though not surprised, that the state government is quite happy to 
mirror the changes in state legislation.   
We are not opposed to shared parenting but believe it works only when parents can communicate well.  If 
children are happy with the dislocation that sometimes goes with it, shared responsibility for decision making is 
fairly standard and the opportunities to mediate and conciliate exist.  The majority of families that work out 
children’s issues do not proceed through the court system.  For those who need more assistance, the court system 
provides a mechanism to resolve complex relationships and matters.  The act appears to address the best interests 
of children but the result and certainly the arguments around the changes seem to have diluted children’s best 
interests by replacing them with the often competing interests of parents.  The provision of access to cheap legal 
advice and more resources to the court counselling services would have been better than the expensive roll-out of 
family relationship centres around Australia, which was raised in the debate in the other place.  I was unaware 
that the commonwealth government is rolling out a network of family relationship centres.  In a debate on 
another bill in this place, which is currently before a committee - it also deals with family responsibilities and the 
provision of services for families and parents wanting to improve their parenting skills - we heard that the state 
body was unaware that the commonwealth was going in this direction.  It had no idea what the centres would 
provide and how they were going to be put in place.  The state body certainly had not been consulted.  There is 
danger in this area when there is not only a lack of coordination but also a duplication of services.  Maybe 
something could be done to at least ensure that these centres are spread geographically so that we do not end up 
with them all in one place and none in others.  
The Family Court of Western Australia cannot provide all its services on circuit.  People who live outside the 
metropolitan area will not have ready access to counselling, mediation or legal services, although some family 
relationship centres are planned for some parts of regional WA. 

To what extent is federal funding for the Family Court of Western Australia dependent upon consistency 
between the provisions of the state Family Court Act 1997 and the commonwealth Family Law Act?  It will be 
useful if the parliamentary secretary responds to that during her reply.  I have spoken outside the chamber to the 
parliamentary secretary about my other query.  Concerns have been raised with me that it is very important that 
there not be any inconsistency between the definitions of domestic and family violence in the Restraining Orders 
Act 1997 and the Family Court Act 1997.  Yesterday I was assured that the definitions are the same.  However, I 
have since been advised that it appears that they are not exactly the same.  Under this bill, family violence orders 
are relevant considerations in determining the best interests of the child, and parties to proceedings before the 
Family Court are obliged to disclose family violence orders to the court.  The Family Court must, to the extent it 
is possible to do so, in line with the child’s best interest being the paramount consideration, ensure that its order 
is consistent with any family violence order.  If an order or injunction is granted that is inconsistent with a family 
violence order, the court has a number of obligations, including notifying the Commissioner of Police.  A 
concern has been raised that the definition of family violence in the bill is narrower than the definition of an act 
of family or domestic violence in the Restraining Orders Act 1997 and that, as a result, some restraining orders 
made under that act will not be picked up.  Does the parliamentary secretary consider that all orders made under 
the Restraining Orders Act 1997 fit the definition of family violence orders?  I have provided the parliamentary 
secretary with copies of those two definitions for comparison.  As I said, I have raised some concerns and 
expressed my disappointment that the government seems to have adopted the same ideology of the most 
conservative Liberal government we have ever had in this country in its approach to parental responsibility and 
the interests of children in Family Court matters.   

The Greens (WA) are very concerned that, if the comments made by the Women’s Legal Services have any 
weight - I assume they do because it has extensive coverage and experience throughout Australia - the matters it 
raised will cause problems in WA.  I am also very concerned that the potential exists for other federal initiatives 
with changes to Family Court matters might also be taken on by this government without the opportunity for the 
Parliament to properly examine the ramifications.  

Although it is not my role to respond to other members - I suppose I can - Hon Robyn McSweeney referred to 
men who behave violently because they are involved in the separation processes and do not get what they want.  
It is obviously a serious area of abuse.  Women and children who are subject to abuse are most vulnerable and 
subject to the most danger at the point of separation.  I want to correct a misunderstanding that the member 
seems to have that the violence expressed in those circumstances is a result of Family Court proceedings.  I refer 
her to an excellent paper by Carolyn Harris Johnson entitled “Familicide and Disputed Residency” which argues 
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that that view is a myth that should not be perpetrated.  After an intensive examination of seven case studies in 
WA, her key finding was as follows - 

. . . the perpetrator perceives his wife and children to be possessions that belong to him and that, when 
faced with actual or impending loss, he adopts that attitude of “If I can’t have them no-one will”.  Add 
to that the characteristic, symbiotic nature of abusive relationships, where loss of love object threatens 
the survival of the “self”, and a much more complex picture emerges than that of a spontaneous violent 
act followed by remorse-driven suicide.   

The member might find that study to be very useful.  The danger with the line of thinking expressed by the 
member is that it can lead to increasing pressure on women to give way in Family Court matters because it is 
seen to be the easiest way to avoid further violence.  That myth should be challenged.  The Greens do not oppose 
the bill; in fact, we might even vote for it, but we are not happy with all of it.   

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [2.56 pm]:  I thank members for their 
contributions to the debate.  I particularly appreciate the understanding of the opposition and the Greens (WA) 
lead speakers of the government’s desire to pass this bill today if at all possible.  A couple of members remarked 
about the nature of the second reading speech, and I place on the public record my own dissatisfaction with it.  It 
was one of those occasions on which I was reading a speech for the first time when I was delivering it to the 
house.  The speech was not satisfactory to me, and I have conveyed to the appropriate people that I will not make 
another speech like it.   

Hon Norman Moore:  Hear, hear!  

Hon SUE ELLERY:  I record my apology to the house because it should not have happened.   

Hon Donna Faragher asked about the monetary parameters of the family law magistrates’ jurisdiction.  That will 
be $700 000 or more, with consent, and it will be the same as federal magistrates exercising family law 
jurisdiction.  Hon Anthony Fels raised a number of matters, particularly about the speed with which we are 
dealing with the legislation.  The government is operating under a timetable that is not of its making.  Although I 
understand members’ frustration at being asked to rush this bill through the Parliament, I do not think it is 
accurate or fair to sheet all the responsibility for that home to the Western Australian government.  This 
legislation was initiated by the commonwealth, which did not necessarily pay due regard to the Western 
Australian Parliament’s particular circumstances when it set the commencement date for the legislation of 1 July.  
I will take a few moments to demonstrate why it would be inaccurate to say that the Western Australian 
government has dragged its feet.  On 8 December 2005, the commonwealth’s Family Law Amendment (Shared 
Parental Responsibility) Bill 2005 was introduced and second read into the House of Representatives.  On 
26 August 2005, a second draft of the Western Australian bill was prepared.  The original drafts of the Western 
Australian bill were prepared without reference to the provisions in the Family Law Amendment (Shared 
Parental Responsibility) Bill.  On 20 December 2005, the fourth draft of the Western Australian bill was 
prepared.  On 27 January 2006, the office of the Attorney General gave a direction that our bill proceed directly 
to cabinet approval and to the print stage.  On 14 February, the fifth draft of our bill was prepared.  On 2 March, 
the Family Law Amendment (Shared Parental Responsibility) Bill 2005 passed the House of Representatives 
with amendments.  On 27 March, it was introduced into the Senate.  On 30 March, it passed the Senate with 
amendments.  During the course of the proceedings in the federal Parliament, the federal people with 
responsibility for this legislation were loath, one could argue quite justifiably, to provide for us any indication of 
where they thought their bill might end up, because, of course, it was still subject to parliamentary debate.  
However, that meant that it was quite difficult for the Western Australian drafters to try to predict what the 
outcome of the federal Parliament’s considerations would be. 

On 30 March, the bill passed the Senate.  On 26 April, the sixth draft of the Western Australian bill was 
prepared.  It is important to note that a significant amount of work was done between those two dates.  On 8 May 
2006, approval to print the Western Australian Family Legislation Amendment Bill 2006 was signed by the 
Attorney General.  On 10 May, the House of Representatives agreed with the Senate amendments.  That is when 
the final bill became available to the public of Australia; that is, on 10 May. 

Hon Anthony Fels:  Did you know what was in the bill before then? 

Hon SUE ELLERY:  I think the member missed the point that I tried to make.  To draft our bill properly, we 
had to be sure of the precise terms of the commonwealth bill, and, as I indicated, the commonwealth people were 
loath to give us an indication of where they thought it might end up, because it was still being deliberated on by 
the federal Parliament. 

On 15 May, the Western Australian cabinet approved the printing of our bill.  On 17 May, our bill was 
introduced and second read into the Legislative Assembly.  On 22 May, the Governor-General assented to the 
commonwealth legislation.  On 25 May, the Family Law Regulations were received from the commonwealth in 
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draft form.  On 14 June, the final version of the regulations was released by the commonwealth.  On the same 
day, 14 June, the commonwealth act was proclaimed, to commence on 1 July 2006.  On 15 June, the Western 
Australian bill was second read into the Legislative Council. 

I appreciate members’ concern, and I think it is reasonable for them to make the point that we are being asked to 
consider this legislation in a hurry.  I also appreciate that the commonwealth was loath to give us the details of a 
bill that was still proceeding through the Parliament.  However, I believe that some of the remarks that were 
made in the debate about who was dragging their feet were unreasonable. 

I will go back to some of the other matters that were raised in the debate.  The evidence of family consultants is 
given on oath in court, and those consultants are available to be cross-examined on their evidence.  Proposed 
section 202I provides that the court must not, without the consent of the parties to the proceedings, take into 
account an opinion expressed by a family consultant unless the consultant gave the opinion as sworn evidence. 

A question was asked about superannuation.  Of course, members would be aware that those powers were 
referred to the commonwealth by the Commonwealth Powers (De Facto Relationships) Act 2006, which was 
assented to on 26 June 2006.  A question was asked about de novo appeals.  Given the increased jurisdiction of 
magistrates, it is necessary to limit the ambit of appeals.  For example, if a magistrate hears a two-day trial and a 
party is unhappy, currently that party has the right to a complete rehearing on appeal, without being required to 
show that there were any errors of law or fact.  The legislation proposes the same appeal structure as that for the 
federal magistrates exercising family law jurisdiction. 

I will turn to some of the issues raised by Hon Giz Watson.  At the core of her concerns are some of the issues 
concerning the philosophy, I guess, of shared parental responsibility.  It is the case, and it is useful for the house 
to note, that the best interests of the child, which is the current provision, will remain the paramount 
consideration.  That will not be diminished in any way.  It remains the case that there is a check list of factors for 
the court to consider when applying that test.  What is new is that there will be a matrix of matters that are to be 
considered by the court in determining what is in a child’s best interests.  Part of the new matrix is the 
presumption of shared parental responsibility.  However, that is not without qualification, and they are very 
important qualifications.  That presumption does not apply if the court has before it evidence of abuse or family 
violence, and that presumption may be rebutted by evidence.  However, let us assume that there is no evidence 
of abuse or family violence before the court and that the presumption applies.  In that case, the court must 
consider whether equal time is in the best interests of the child and is practicable - that is not a given - and 
whether substantial and significant time is in the best interests of the child and is practicable.  That is not a given.  
The court must consider that. 

It is also important to note some of the other components of the package which are in this bill and which I 
believe are quite good.  There are very important new provisions that, in effect, require the court to expedite the 
handling of allegations of domestic violence.  For the first time, there will be a mandatory period of eight weeks 
within which the court must handle allegations of domestic violence.  It is also the case that the court will have 
the power, which again is very important and I hope will be a deterrent to those who might seek to do otherwise, 
to award costs in respect of false evidence or false statements.  That is an important part of the package of 
measures that is in place to protect all the parties who go before the Family Court, which of course they do in 
circumstances that do not necessarily bring out the best in human beings. 

Hon Giz Watson also raised the issue of the definition of “family violence order” and whether it is consistent 
with state law.  The bill that is before us does not amend the existing definition of “family violence order” in 
section 5 of the Family Court Act 1997.  Our best advice is that that definition is indeed wide enough to cover all 
orders of whatsoever nature made under any law of the state to protect a person from family violence.  In 
particular, the question that the honourable member asked was whether that would be wide enough to cover all 
orders made under the Restraining Orders Act 1997.  It is certainly intended that those orders will remain 
covered by the definition. 

The honourable member also asked a question about whether funding for the Family Court of Western Australia 
was contingent upon the passage of this bill.  We are not in a position to give a definite answer about the extent 
to which federal funding of the Family Court of Western Australia is dependent upon the consistency of the two 
acts.  To date, in the main, the Family Court Act has mirrored amendments that have been made to the Family 
Law Act.  That does not necessarily mean that that will continue and it does not mean that it will not continue.  
Although it is a state court, pursuant to the relevant commonwealth-state agreement, the commonwealth does 
fund the court, with the state providing human resources and administrative support through the Department of 
the Attorney General.  The most significant departure in this regard, however, was on the introduction of de facto 
property settlements in the Family Court.  The commonwealth would not fund any increased resources necessary 
to implement those reforms; therefore, the state is assisting the court with funding of approximately $168 000 
per annum.   
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I will quickly turn to the issue that makes this bill somewhat pressing; that is, what will happen if the 
commencement of this bill is delayed.  As members have heard already, the commonwealth amendments to the 
Family Law Act will commence on 1 July 2006.  The new laws will therefore apply from that date to children in 
Western Australia whose parents were married.  The children in Western Australia whose parents were not 
married will remain under the existing Family Law Act.  Therefore, the new matrix for determining what is in a 
child’s best interests will not apply; the new provisions regarding the court’s duty when allegations of family 
violence are made will not apply and nor will the new powers that are given to the court to require the production 
of documents and information from the police and the Department for Community Development regarding those 
allegations; the wider powers given to the court regarding the contravention of proceedings will not apply; the 
less adversarial court procedures set out in the act will not apply, in contemplation of which the Family Court of 
Western Australia has developed an entirely new case management model in preparation for child-related 
proceedings, which is expected to commence on Monday, 3 July; and the counsellors attached to the court 
cannot become family consultants, thus all communications with them will remain inadmissible, while under the 
commonwealth all communications will remain admissible.  They are compelling reasons.  I appreciate the 
cooperation and understanding that has been shown, and I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 
Committee 

The Deputy Chairman of Committees (Hon Ray Halligan) in the chair; Hon Sue Ellery (Parliamentary Secretary) 
in charge of the bill. 
Clauses 1 to 6 put and passed. 

Clause 7:  Section 76 amended - 
Hon DONNA FARAGHER:  I seek some clarification about the registered parenting plans.  As I understand it, 
when the act commences, no new parenting plans will be registered, but those that are already registered will 
continue to be enforced.  Is that correct?  Will they all be voluntary post the commencement of the act? 

Hon SUE ELLERY:  Parenting plans will not be able to be registered post the commencement of the act. 

Clause put and passed. 

Clauses 8 to 16 put and passed. 

Clause 17:  Section 5 amended - 
Hon DONNA FARAGHER:  Will the parliamentary secretary advise whether video and audio links are already 
utilised in the court? 

Hon SUE ELLERY:  Yes, they are. 

Hon DONNA FARAGHER:  Do any potential issues arise as a result of the fact that they have been in use, but 
have not been expressly reflected in the current act until now? 

Hon SUE ELLERY:  They are already authorised under the Evidence Act but we have put particular provisions 
in this legislation to make sure it is absolutely clear to everybody. 

Clause put and passed. 

Clauses 18 to 21 put and passed. 

Clause 22:  Section 95A inserted - 
Hon DONNA FARAGHER:  Will post-separation parenting programs be undertaken at family relationship 
centres?  Are they funded by the state or the commonwealth government?  What penalties are in place for a 
person who does not attend a post-separation parenting program? 

Hon SUE ELLERY:  The programs will not be conducted at family relationship centres because they are 
therapeutic programs and are conducted by non-government organisations that have that contract.  That includes 
places such as Relationships Australia, Anglicare and Centrecare.  The programs are provided with 
commonwealth funding.  If a person fails to attend a post-separation parenting program, the service provider is 
required to report it and the court will relist the matter of its own motion and determine what action it will take. 

Clause put and passed. 

Clauses 23 to 35 put and passed. 

Clause 36:  Section 43 amended - 
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Hon ANTHONY FELS:  What is the situation when matters are heard in country courts for appeals against 
interim orders, but a country magistrate is not an accredited Family Court magistrate? 

Hon SUE ELLERY:  This bill does not change any of the current arrangements for country magistrates.  The 
jurisdiction remains exactly the same; an appeal is made de novo to a single judge of the Family Court. 

Hon ANTHONY FELS:  The change as a result of this bill will be that Family Court magistrates will have the 
discretion to hear cases involving up to $700 000 worth of property, but that change will not apply to cases heard 
by country magistrates.  Is that right? 

Hon SUE ELLERY:  The country magistrates’ jurisdiction will remain at $20 000, which is what it is now.  The 
bill extends the financial jurisdiction, if I may use that word, to $700 000 for family law magistrates, or more 
than that by consent.  If the member’s question is, does this make any change in the arrangements of country 
magistrates, the answer is no. 

Hon ANTHONY FELS:  What is the difference between how Family Court magistrates and general magistrates 
are appointed? 

Hon SUE ELLERY:  They are appointed in exactly the same way.  What sets them apart from other judicial 
officers is that they are also appointed as either registrars or assistant registrars of the Family Court of Western 
Australia.  It is the appointment to hold one or other of those positions that differentiates them from others. 

Hon ANTHONY FELS:  Are any Family Court registrars based in country centres in Western Australia?  Is it 
proposed that magistrates will be appointed as registrars of the Family Court, or will the court be serviced from 
the circuit of travelling magistrates? 

Hon SUE ELLERY:  It is serviced by circuit judges.  For the member’s interest, a proposal to fund a position in 
the south west of Western Australia is currently before the commonwealth Attorney General. 

Clause put and passed. 

Clauses 37 to 44 put and passed. 

Clause 45:  Sections 205ZX, 205ZY, 205ZZ and 205ZZA inserted in Part 5A Division 3 - 

Hon DONNA FARAGHER:  I refer to proposed section 205ZZA, “Intervention by DPP”, on page 53 of the 
bill.  I appreciate that it relates to the Criminal Property Confiscation Act and to when the Director of Public 
Prosecutions can intervene.  I would be interested to know whether the DPP can intervene in respect of any other 
issues as part of the court process of family law, with the exception of confiscation matters. 

Hon SUE ELLERY:  There is a general right for the DPP to seek leave to intervene under section 208 of the 
act, which is not restricted to confiscation matters. 

Clause put and passed. 

Clauses 46 to 61 put and passed. 

Clause 62:  Part 5 Division 7 Subdivision 7 inserted - 
Hon DONNA FARAGHER:  I referred to this clause during second reading debate.  The new section relates to 
an ex-partner, if I may put it that way, who finds out that a child is not his; it gives him ability to seek some 
recourse.  What opportunities for recourse have been available to those persons previously, or has there been no 
ability for them to seek recourse? 

Hon SUE ELLERY:  People who have found themselves in that situation have been dealt with under the Child 
Support (Assessment) Act and have been given their money back.  I think it is fair to say that the issue has been 
dealt with under the child support provisions of a completely separate act. 

Hon DONNA FARAGHER:  Why is it necessary to put the provision in this act if it is already in another, 
current act? 

Hon SUE ELLERY:  It is inserted into this act because, I am advised, a very small group of potential people 
may not have been covered by the Child Support (Assessment) Act, because they separated before 1989.  It may 
involve a very small and diminishing number, but the clause has been included to ensure that they are captured 
as well. 

Clause put and passed. 

Clauses 63 to 82 put and passed. 

Clause 83:  Subdivisions 2 and 3 inserted in Part 5 Division 1 - 
Hon DONNA FARAGHER:  I refer to proposed new subdivision 2, section 66C(3)(k), which states - 
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any family violence order that applies to the child or a member of the child’s family, if - 

(i) the order is a final order; or 

(ii) the making of the order was contested by a person; 

I seek some clarification from the parliamentary secretary.  Can the court currently take into account an interim 
family violence order; and, if so, why is it being changed to a final order?   

Hon SUE ELLERY:  It is true that interim orders are currently taken into account by the court.  That is not 
specified in the bill before us now.  However, the bill specifies that, for the first time, the court will have the 
power to conduct its own investigations, and must do so within a mandated period, into any allegation relating to 
violence, whether or not an order is in place.  

Hon DONNA FARAGHER:  I thank the parliamentary secretary for that; therefore, there will be a final order 
and the court will also be able to take into account any other issue.  Will the court continue to be able to take into 
account an interim family violence order, or will that go under this provision? 

Hon SUE ELLERY:  The member is correct that interim family violence orders are not specified in the bill, but 
there is the catch-all provision that I referred to earlier; that is, the court will be mandated to deal with any 
allegation of domestic violence.  The member will note further down in paragraph (m) of the proposed new 
section that the court can take into account any other fact or circumstance that the court thinks is relevant.  The 
question asked by the honourable member is therefore covered in two ways.  For the first time, the court will 
have the power to drive its own investigation into any allegation, whether or not an order is in place, and under 
paragraph (m) will have the power to take into account any other fact or circumstance that it thinks is relevant. 

Hon DONNA FARAGHER:  I thank the parliamentary secretary for that.  I just wanted it clear for the record 
that the court will not take into account only a final order, as I was concerned that children potentially would be 
put in danger.  Provided that issue is covered, I am satisfied.   

Hon ANTHONY FELS:  I refer to proposed new section 66H(2) in subdivision 3 on page 81 relating to 
attendance at a family dispute resolution, which reads -  

The object of this section is to ensure that all persons who have a dispute about matters that may be 
dealt with by a Part 5 Order make a genuine effort to resolve that dispute by family dispute resolution 
before the Part 5 Order is applied for. 

Does this refer to the compulsory mediation provisions of the bill?  If so, as the centre will be outside the Family 
Court premises, when will the first premises be available for these services? 

Hon SUE ELLERY:  The service will not be confined to family relationship centres.  However, the first one in 
Perth opens its doors on Monday, and a further six family relationship centres will be opened in Western 
Australia in the next two years.  Those non-government organisations that I referred to earlier, such as 
Relationships Australia, Anglicare and Centrecare, will also provide the service. 

Hon ANTHONY FELS:  What are the intended locations of the seven centres, if they are known?  Are they all 
metropolitan-based or close to Perth?  Will any be created outside the metropolitan area of the state?  As part of 
the last question, what access and availability to these counselling and mediation services will be available to 
litigants in regional and remote areas? 

The DEPUTY CHAIRMAN (Hon Ray Halligan):  Although some of those questions from Hon Anthony Fels 
relate generally to clauses in the bill, they would have been better asked in his contribution to the second reading 
debate, so that the parliamentary secretary could have responded to them in her concluding remarks.  However, I 
will allow the questions at this stage. 

Hon SUE ELLERY:  Thank you, Mr Deputy Chairman, for your assistance.  There will be four centres in the 
metropolitan area, one in Bunbury, one in the north west and one in Kalgoorlie.  There is also provision for an 
exemption from compulsory mediation in the event that access to it is impracticable.  The commonwealth 
government has made available increased funds to assist rural and regional areas.   

Clause put and passed. 

Clauses 84 to 92 put and passed. 

Clause 93:  Section 86A replaced - 

Hon ANTHONY FELS:  I apologise for having raised issues in committee that I had not raised in my 
contribution to the second reading debate.  However, I am not proposing an amendment to this bill, so we will 
deal with it today, if that is possible.  I just wanted clarification on proposed new section 86A, headed “Child’s 
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best interests paramount consideration in making a parenting order - FLA s. 65AA”.  Will the parliamentary 
secretary clarify the current situation?  This proposed new section specifies that the court must regard the best 
interests of the child as the paramount consideration.  Is that not the present situation?   

Hon Sue Ellery:  Yes.  The member heard me say that in my response to the second reading debate. 

Hon ANTHONY FELS:  That is what I suspected and what I also said in my contribution to the second reading 
debate.  Why, therefore, does this provision need to be included in the bill?   

Hon SUE ELLERY:  The section that the member is referring to relates to the new contravention provisions of 
the bill.  They need to be rewritten to fit in with the whole matrix of the bill. 

Hon ANTHONY FELS:  Therefore, the situation will be no different from the way it is now; it is just 
complying with the new section.  There is nothing new about the Family Court maintaining the child’s interests 
as paramount? 

Hon SUE ELLERY:  No, there is not.  In my response to the second reading debate, I said it remains the case 
that the best interests of the child are of paramount importance.  This proposed section puts in place a matrix of 
things - a checklist - that the court uses.  That includes presumption of shared parental responsibility, with some 
very important qualifications.  The best interests of the child remain paramount.  A checklist of factors needs to 
be taken into account.  The court will work its way through those.  It starts with the presumption in the matrix of 
shared parental responsibility.  There are certain qualifications.  If material before the court relates to abuse or 
family violence, the presumption may be rebutted by evidence.  If the court works its way through that checklist 
and the presumption still applies, the court has to give consideration to other things in relation to the amount of 
time it takes.  There is now a matrix of things that need to be taken into account, but the best interests of the 
child remain of paramount concern.  

Clause put and passed. 

Clause 94 put and passed. 

Clause 95:  Sections 89AA, 89AB, 89AC and 89AD inserted - 

Hon DONNA FARAGHER:  I have two questions on this clause, but I will ask each one separately.  The first 
relates to the parenting order.  I think I know the answer to this question but I want it clarified.  I understand that 
the parenting order can be changed at any time through a parenting plan that has been agreed to by both parties.  
On that basis, I assume that the parenting plan can be changed as many times as it needs to be without the 
requirement to go back to the court, provided it has been done on a consensual basis.   

Hon Sue Ellery:  Yes and yes. 

Hon DONNA FARAGHER:  I now refer to proposed new section 89AC on page 104 of the bill.  New 
subsection (3) states - 

The order is taken to require each of those persons - 

(a) to consult the other person in relation to the decision to be made about that issue; and 

(b) to make a genuine effort to come to a joint decision about that issue. 

If the persons cannot come to a joint decision, an agreement, do they have to go back to dispute resolution before 
they go back to court? 

Hon SUE ELLERY:  The expectation is that the parties will make all attempts to settle the matters between 
them before they return to court.  The answer to this question depends on the particular circumstances.  If the 
proceedings are completely finished, they may have to go back to participate in dispute resolution procedures.  
However, if the matters are still on foot before the court, the court may be able to deal with it.  It will depend on 
the particular circumstances. 

Clause put and passed. 

Clauses 96 and 97 put and passed. 
Clause 98:  Section 237A inserted - 

Hon ANTHONY FELS:  This clause relates to the costs incurred when false allegations or statements are made.  
I assume it relates to cases, for example, in which sexual interference with children has been claimed. 

Hon Sue Ellery:  It might be about anything. 
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Hon ANTHONY FELS:  It could be about anything but that seems to be a common issue in some cases, even 
when the claim is false.  That is quite a serious claim.  One party may be afraid to raise that issue if they are not 
able to prove it, although the definition refers to knowingly making false accusations.  Some parties go before 
the Family Court when one of the parents is in a weak or vulnerable position and may be too afraid to make such 
a claim if they are intimidated or threatened.  If they cannot prove their claim, they may have costs awarded 
against them.  What would be the situation in that case?  Is there any expectation that the court would limit the 
costs that might be awarded against a party, so that people would have some idea of the extent of costs that could 
be awarded if they were not able to prove a claim? 

Hon SUE ELLERY:  It is important to note that a false allegation or statement covers a denial as much as it 
covers an allegation.  The use of the term “knowingly” also sets quite a high standard.  It is certainly hoped that 
that would not have the effect of deterring people from raising matters.  However, if the court finds that 
somebody knowingly made a false allegation or a false statement, the court has the discretion to award costs as 
low or as high as the court deems appropriate, given the nature of the proceedings before it and given the nature 
of the breach, however bad or otherwise that breach might be.   

Hon ANTHONY FELS:  I would like some clarification.  If one of the parties was successful in defending an 
accusation and ran up quite a large legal bill, would the normal taxing of court costs apply as per the amount of 
time spent on that part of the case? 

Hon Sue Ellery:  Yes. 

Clause put and passed.  

Clauses 99 to 111 put and passed.   

Clause 112:  Part 2 Division 4 replaced -   

Hon DONNA FARAGHER:  How many family consultants are currently available in the courts? 

Hon SUE ELLERY:  There are none right now; there are counsellors.  As from 1 July, however, there will be 
11, 12, or 13.  It is anticipated that all those counsellors will become family consultants. 

Hon DONNA FARAGHER:  How many counsellors are in the court at the moment?   

Hon Sue Ellery:  There are 11, 12 or 13.  

Hon DONNA FARAGHER:  I assume there will be an increased workload as a result of some of the changes in 
this bill.  Will the number of family consultants employed be increased?   

Hon SUE ELLERY:  Yes.  It is anticipated that there will be a significant increase in the workload; therefore, 
we are seeking additional funds from the federal government. 

Clause put and passed.  

Clauses 113 and 114 put and passed.  

Clause 115:  Part 4 replaced by Parts 4, 4A, 4B and 4C -  

Hon DONNA FARAGHER:  I assume that the family counsellors referred to in proposed part 4 are different 
from those who will be renamed family consultants.   

Hon Sue Ellery:  Yes.  

Hon DONNA FARAGHER:  What types of organisations will provide this counselling?  Will they be in the 
family relationship centres or will they be separate organisations such as Relationships Australia and others?   

Hon Sue Ellery:  It will be both.  A counsellor will be at the family relationship centre that opens on Monday.   

Hon DONNA FARAGHER:  I apologise if the parliamentary secretary has mentioned this before.  Which 
organisations currently provide that counselling outside Relationships Australia?   

Hon Sue Ellery:  In addition to Relationships Australia, Anglicare and Centrecare will provide it.   

Hon DONNA FARAGHER:  I refer now to proposed section 49(5) which states - 

A family counsellor may disclose a communication in order to provide information (other than personal 
information within the meaning of section 6 of the Privacy Act 1988 of the Commonwealth) for 
research relevant to families.  

I appreciate that a lot of research has been done on families.  The parliamentary secretary might not be able to 
answer my question; it might be more relevant to the commonwealth.  What type of research is this proposed 
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subsection referring to?  In the counselling, quite sensitive issues may be discussed.  I appreciate that there is a 
privacy element involved, but obviously quite a lot of issues discussed between the parties will be sensitive.  

Hon SUE ELLERY:  I am not able to canvass the type of research that is done.  However, in addition to the 
provision in the proposed section itself, which refers to other than personal information covered by the Privacy 
Act, quite stringent provisions, including an ethics committee, are already in place through the Department of the 
Attorney General, and the court has its own stringent provisions to determine whether material can be used for 
research.  

Hon DONNA FARAGHER:  I thank the parliamentary secretary for that.  Can I also assume that if both parties 
do not consent to their information being provided on that basis, the information will not be disclosed if they do 
not want to participate?   

Hon SUE ELLERY:  Consent is normally required only when any identifying information is likely to be 
released.  I cannot provide a categorical guarantee about information that might broadly be characterised as case-
study type material.  In the event that any request made for material might include identifying characteristics, the 
consent of anyone who might be identified by that information will be required.  

Hon ANTHONY FELS:  I refer to proposed sections 61 and 62 regarding family consultants.  Proposed 
section 62, “Admissibility of communications with family consultants and referrals from family consultants” 
reads - 

(1) Evidence of anything said, or any admission made, . . . 

. . .  

is admissible in proceedings under this Act.  

Is it admissible by the family consultant or can either party introduce that?   

Hon Sue Ellery:  Any of the parties. 

Hon ANTHONY FELS:  During this process are the parties made clearly aware that anything said can be 
admissible in the court proceedings?   

Hon SUE ELLERY:  Proposed section 62(2) states - 

Subsection (1) does not apply to a thing said or an admission made by a person who, at the time of 
saying the thing or making the admission, had not been informed of the effect of subsection (1).   

Hon ANTHONY FELS:  I thank the parliamentary secretary.  If anything is admitted, is there any opportunity 
for either party to oppose any of that evidence? 

Hon SUE ELLERY:  Yes.  A party can argue that it is not relevant and, if it is admitted, the party can cross-
examine on the basis of what has been said.  

Clause put and passed. 

Clauses 116 to 121 put and passed.  

Clause 122:  Section 95B inserted - 
Hon DONNA FARAGHER:  I again refer to providers of post-separation parenting programs.  Are they the 
same providers and organisations that provide family counselling and related services, such as Relationships 
Australia, or do they have to be different organisations? 

Hon SUE ELLERY:  Generally, yes, those services would be provided by the three organisations already 
named.  However, it may be the case in the future that another organisation or alternative organisations are 
funded by the commonwealth, so it would fall to an organisation funded by the commonwealth to provide that 
service. 

Hon DONNA FARAGHER:  I want to be clear on family relationship centres.  Is it the case that they are 
primarily involved with pre-court issues and do not have anything to do with post-separation parenting programs 
and the like? 

Hon SUE ELLERY:  The honourable member’s description is correct; that is, family relationship centres deal 
with pre-process matters, while the ones referred to deal with post-process matters. 

Clause put and passed. 

Clauses 123 to 208 put and passed. 

Title put and passed. 
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Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Sue Ellery (Parliamentary Secretary), and passed. 
 


